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DETAILS OF HEARING AND REPRESENTATION 

 

This matter came before me for arbitration in East London on 30 May 2014.  The Applicant was represented 

by Mr David Nzanzeka, an official from CEPPWAWU and the Respondent by Mr Arno Brown, an Employee 

Relations Consultant. 

 

ISSUE TO BE DECIDED 

 

I am required to decide whether the dismissal of the Applicant was fair or not. 

Whether the Respondent used a correct disciplinary code in deciding on the sanction of dismissal or not? 

Whether the Respondent’s policy was inconsistently applied or not? 

 

BACKGROUND TO THE ISSUE 

 

The Applicant started working for the Respondent on 6 August 1981.  He was working as a Bulk Truck 

Operator, also known as a Driver, earning R14 000.00 a month.  The Applicant was charged with gross 

misconduct in that on 27 June 2013, contrary to the Respondent’s policy and procedures he contravened a 

safety rule by failing to perform a walk around inspection to ensure that it was safe to move equipment from 

the load rack as well as gross misconduct in that on the same day he failed to use safety chocks on his truck 

while on the loading bay.  As a result of the Applicant’s failure to observe the above procedures, a security 

officer that was inspecting his truck fell under same truck and was killed.  The Applicant was trained on safety 

procedures.  He was notified to attend a disciplinary hearing and was subsequently dismissed on 17 October 

2013. 

 

RESPONDENT’S CASE 

 

In presenting the Respondent’s case Mr Brown called two witnesses to testify.  First witness was Mr D 

Naicker, who after being duly sworn in testified as follows: 

He is working for the Respondent as a Regional Operations Manager; Coastal Region, responsible amongst 

others of ensuring safe storage, handling and distribution of the fuel at depots.  Drivers have a hand book on 

standard operation procedures and they are trained on same whenever a need arise.  Some of the work 

instructions is that having stopped the truck, the driver must place the chocks on the wheels to ensure that the 

truck does not move and that before a driver exit the gate he must do a walk around to ensure that the area 

around the truck was free of any obstructions.   
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During cross-examination, he stated that assessment of truck drivers was from the beginning of the shift until 

they return from delivering products.  The security officer inspecting the truck on site has a duty to place a 

cone in front of the truck as an indication that he was inspecting same.  It was the security officer’s fault that he 

did not place the cone in front of the truck as required.  The cone was meant to ensure that the truck driver 

does not just move unless it was safe to do so.  Security officers were trained on depot security.  If the cone is 

not placed as required, the truck driver has a duty to raise such with the supervisor.  Security officers conduct 

pre and post inspection of the truck and such is done in the presence of the driver to eliminate inconsistency 

and misunderstanding.  He also stated though that the cone was not the only thing that could have prevented 

the accident.  The walk around was the most critical work instruction, as had the Applicant conducted it, he 

would have noticed the security officer on top of the truck and the accident would have been avoided. 

 

Second witness was Mr Bradley Scheepers.  He was sworn in and testified that he was working for the 

Respondent as a Health Safety Equity and Quality Manager for Sales and Marketing in South Africa, Lesotho 

and Swaziland.  He was part of the investigation team that investigated the accident leading to the death of the 

security officer.  They were to investigate as to how the accident occurred and identify barriers that could have 

prevented the same.  It transpired that the Applicant failed to perform two critical actions, namely, placing 

chocks on the wheels and conducting of a walk around.  Had those been performed at the minimum, the 

accident could have been prevented.  The point of connection for the cable used by the security officers on 

their harnesses was on the ground and had the Applicant conducted the walk around, he would have noticed 

that someone was on top of his truck using it.  Placing the cone in front of the truck was not a standard 

practice, as it was not documented.  The barriers in place are meant to be independent from each other.  The 

truck driver is in control of the truck and everything happening to it is his responsibility. 

 

During cross-examination he stated that the additional barrier where the security is required to place the cone 

in front of the truck and conduct the inspection in conjunction with the driver was not documented.  For a rule 

to exist it must be documented and employees trained on same.  He conceded that for the driver to have seen 

the security he would have to stand a few meters away from the truck but stated that had he conducted the 

walk around, he would have noticed that the cable was in use.  Responding to Mr Nzanzeka’s allegations of 

inconsistency by the Respondent, he stated that the sanction imposed on employees is as a result of the 

degree of non compliance as well as consequential loss.  He also could not respond on Mr Nzanzeka’s 

allegation on the disciplinary code used at the Applicant’s disciplinary hearing. 

 

Mr Brown submitted that the Applicant failed to observe standard procedures in place which he was trained on.  

His negligence led to the death of the security officer, which could have been avoided had he followed the 

procedure in place.  
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Based on the above he stated that the dismissal of the Applicant was fair and prayed that it be upheld. 

 

That concluded that Respondent’s case. 

 

APPLICANT’S SUBMISSIONS 

 

Mr Nzanzeka called two witnesses including the Applicant to testify.  The Applicant was sworn in and testified 

as follows: 

He has been a truck driver since 1997.  He stated that he was familiar with the bulk truck operator’s handbook 

and that he was trained on the standard operations procedures in place.  He conceded that he failed to put the 

chocks in place and that he failed to do the walk around.  From the front of the truck he could see both sides of 

the truck and as a result did not see a need to conduct the walk around.  It was around midnight and that he 

did not see anyone at the depot.  The security officer did not advise him that he was going to do inspection on 

his truck and as such did not expect the security officer to be on top of his truck doing inspection.  The 

accident was as a result of lack of communication between him and the security officer.   

 

It was the security officer’s duty to place the cone in front of the truck as required but failed to do so.  Had he 

done so, he would have known that there was someone working on his truck and not move forward.  The 

purpose of the wheel chocks was to ensure that the truck did not move forward and he failed to put them in 

place as required.  Charging him with gross misconduct was an exaggeration.  Such charge would have been 

justifiable if he was aware that the security officer was inspecting his truck and he decided to drive off.  He did 

not deliberately pull the security officer.  At no stage when the truck was about to and when moving did the 

security officer indicate in any way that he was on top of the truck. 

 

The disciplinary code used by the Respondent at his disciplinary hearing and appeal was different from the 

one used by the Respondent at these proceedings.  The disciplinary code submitted by the Respondent at 

these proceedings recommended that the sanction for failure to observe policies and procedures be dismissal 

on the first instance and yet the one used at his disciplinary hearing recommended a final written warning. 

 

During cross-examination he conceded that on his statement he indicated that he put the chocks in place but 

stated that this was because he always followed the procedure and as such believed that the same happened 

on the day in question.  He also stated that he did not see a need to do the walk around, as he could see both 

sides of the truck.  He was not leaving the depot, as he was still going to load his truck.  He stated that they 
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must put chocks on wheel every time they get out of the truck and conducting walk around was determined by 

the period they have stopped. 

 

He stated that as truck drivers they did not always follow the instruction on conducting walk arounds.  They 

mostly conducted it when on sites not at the depot.  There was nothing on the bulk truck operator’s handbook 

on the duties of the security officers. 

 

Second witness was Mr Nkosinathi Nogqala, who after being sworn in testified that he has been in the employ 

of the Respondent since February 1981.  He is working for the Respondent as a driver and that he is also a 

shop steward.  He was not familiar with the disciplinary hearing submitted by the Respondent at these 

proceedings.  He led evidence on how the Respondent inconsistently applied the rule in question.  He testified 

that Mr Mjuza, who was an employee working for the Respondent as a truck driver drove over a person at a 

filling station at Mdantsane Highway and that person died.  The accident was a result of him failing to conduct 

the walk around.  Mr Mjuza was not dismissed but issued with a final written warning.  Another employee also 

drove over a person in Queesntown but such person did not die.  The accident was also as a result of the 

employee failing to do a walk around.  Such employee was also issued with a final written warning.  As a shop 

steward he was personally involved in both matters.  There was also a third party incident at the Respondent’s 

premises where the contractor concerned failed to follow the procedure in place.  He was taken for retraining. 

 

During cross-examination, he stated that the current position at work is that they do not load if the security 

officer is not around.  They must wait for him or her.  It makes it impossible for a driver to know the security 

officer’s whereabouts if there is no cone in front of the truck.  He also stated that the depot manager issued 

him with the disciplinary code used at the Applicant’s disciplinary hearing and not the one used by the 

Respondent at these proceedings.  He was seeing such disciplinary code for the first time. 

 

Mr Nzanzeka submitted that the Respondent inconsistently applied the rule in question and that the sanction of 

dismissal was too harsh.  He prayed that the Applicant be retrospectively reinstated. 

 

That concluded the Applicant’s case. 

 

ANALYSIS OF SUBMISSIONS 

 

It is common cause that on 27 June 2013, the Applicant failed to observe standard operation procedures 

relating to placing of chocks between the truck wheels and doing a walk around thereby causing death of 

security officer.  It is also common cause that the Applicant was trained on the standard operation procedures 



Page 6 of 7 

in place.  The issues of contention are the extent of his responsibility as well as the harshness of the sanction 

imposed. 

 

The Applicant argued that had the security officer done what he was supposed to have done, namely, had he 

placed the cone in front of the truck as required and had he communicated with him that he was going to 

inspect his truck the accident would not have happened.  I do appreciate the Applicant’s contention on this 

issue however, it has been established at these proceedings that the person responsible for anything 

happening in the truck is the driver.  Further, despite the security officer’s failure to observe his duties, had the 

Applicant performed his duties as set out on the standard operation procedures the accident would have been 

avoided.  His failure to conduct the walk around was in direct contravention of the SOP’s in place and a direct 

cause of the accident. 

 

Focusing on the issue on harshness of the sanction, it has been established that the Applicant has been in the 

employ of the Respondent for approximately 32 years with a clean disciplinary record.  It also has been 

established that there was no evidence led both at the disciplinary hearing and at these proceedings 

suggesting that the employment relationship has broken down. 

 

Mr Nzanzeka also made reference on the different disciplinary codes used during the Applicant’s disciplinary 

and appeal hearing.  The Respondent denied that the disciplinary code referred to by Mr Nzanzeka was 

effective, stating that it was replaced with the one recommending dismissal as a sanction at the first instance 

where an employee has been found to have failed to observe the SOP’s.  I appreciate Mr Brown’s contention 

on this aspect however, the fact that no reference to a new disciplinary code was made during the internal 

proceedings suggests that the one submitted by the Applicant was in existence.  Further, Mr Brown failed to 

provide me with evidence showing when the old disciplinary code was repealed and replaced by the one he 

submitted at these proceedings. 

 

Considering the above, I am left with no option but to accept the disciplinary code recommending that 

employees that fail to observe the SOP’s place must be issued with a final written warning.  This then takes us 

to the issue of inconsistency raised by Mr Nzanzeka. 

 

Mr Nogqala testified about two different incidents where drivers failed to conduct a walk around and as a result 

drove over people, in one case leading to the death of one person.  His evidence was not challenged nor 

disputed by the Respondent.  Mr Brown simply indicated that he was not aware of such incidents.  The fact 

that he was not aware of them does not mean that they did not take place.  The fact that he did not know and 

failed to verify Mr Nogqala’s evidence and the fact that Mr Nogqala was the shop steward involved in such 
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issues leaves me with no option but to accept Mr Nzanzeka’s argument.  Further, taking the disciplinary code 

submitted by the Applicant into consideration, I am left with no option but to accept that the rule in question 

was not consistently applied, as the two drivers mentioned were not dismissed but issued with a final written 

warning.   

 

I do appreciate the fact that a disciplinary code is only a guideline however, it becomes problematic where the 

employer apply such code differently in exact similar instances.   

 

FINDING 

 

Having considered the above, it is my finding that the sanction of dismissal imposed against the Applicant was 

too harsh and as such unfair.  Considering that the Applicant breached a known rule in place, I make the 

following award. 

 

AWARD 

 

1. The Respondent is ordered to retrospectively reinstate the Applicant to his previous position with no 

back pay. 

2. The Applicant is ordered to report for work on 1 July 2014. 

3.  I make no order as to costs. 

 

 

 

 

 Arbitrator: Ntombekhaya Sesani 

 Sector: Chemical 


